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Conpany, Pittsburgh, Pennsylvania, for the
Respondent .

Bef or e: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments for
several alleged violations of certain safety standards found in
Part 75, Title 30, Code of Federal Regulations. The respondent
filed tinmely answers and contests and hearings were conducted in
Mor gant own, West Virginia. The parties filed posthearing briefs,
and | have considered their argunents in the course of ny
adj udi cati on of these matters.

| ssues

The issues presented in these cases are (1) whether the
conditions or practices cited by the inspectors constitute
violations of the cited mandatory safety standards, (2) whether
the alleged violations were "Significant and Substantial" (S&S),
(3) whether the alleged violations were the result of an
unwarrantabl e failure by the respondent to conply with the cited
standards, and (4) the appropriate civil penalties to be assessed
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for the violations, taking into account the civil penalty
assessnment criteria found in section 110(i) of the Act.

Sti pul ations

The parties stipulated as follows in these matters
(Tr. 10-12).

1. The presiding judge has jurisdiction to hear
and decide this matter.

2. The subject coal nmine is owned and operated
by the respondent, and the mine is subject to
the Act.

3. The inspector who issued the contested

violations was acting in his officia
capacity as an MSHA inspector.

4, The contested violations were properly served
on the respondent's agents.

5. The cited conditions and practices were
tinmely abated by the respondent in good
faith.

6. The maxi mum civil penalty assessnents for the
violations will not affect the respondent's

ability to continue in business.

7. MSHA' s computer print-outs with respect to
the respondent's history of prior violations
for the two-year period shown may be adnitted
in these proceedings.

The parties agreed that there is no issue with respect to
the section 104(d) "chain" and I conclude and find that the
i ssuance of the disputed orders was procedurally correct insofar
as the underlying section 104(d) citation is concerned (Tr. 13).

Di scussi on
Docket No. WEVA 92-1156
Thi s case concerns proposed civil penalty assessnments for
nine (9) alleged violations of certain nandatory safety standards

found in Part 75, Title 30, Code of Federal Regul ations, and they
are as foll ows:
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Citation/ Order No. Dat e 30 C.F.R Section Assessnent
3314179 8/ 23/ 90 75. 403 $192
3113921 9/ 6/ 90 75.514 $329
3314293 9/ 6/ 93 75.1722(a) $213
3314297 9/ 7/ 90 75.1003(a) $213
3307182 9/ 10/ 90 75.512 $625
3314299 9/ 10/ 90 75.1722(a) $213
3308049 10/ 11/ 90 75.202( a) $213
3306265 10/ 17/ 90 75. 400 $178
3307787 10/ 16/ 90 75. 400 $616

In the course of several prehearing conference with the
parties, they advised nme that settlenents were reached with
respect to six (6) of the contested citations. Pursuant to the
proposed settlenent, the respondent agreed to pay the full anmount
of the proposed assessnents for Citation Nos. 3314293, 3307182,
3314299, and 3306265, in settlement of the violations. Wth
respect to Citation No. 3314179, the petitioner agreed to delete
the "S&S" designation and the respondent agreed to pay a reduced
penalty of $115 in settlenment of the violation. Wth regard to
Citation No. 3314297, the petitioner agreed to delete the "S&S"
desi gnation, and the respondent agreed to pay a reduced penalty
of $128 in settlenent of the violation. The parties further
advised nme that the three (3) renmmining violations could not be
settled during their prehearing negotiations and a hearing would
be required. Insofar as the proposed settlenments are concerned,
after review of the pleadings and avail able infornmation
concerning the civil penalty criteria found in section 110(i) of
the Act, the settlements were approved in the course of the
pretrial conferences, and ny decisions in this regard are herein
reaffirmed.

In the course of the hearing in this matter, the parties
further advised ne that they proposed to settle Section 104(a)
"S&S" Citation Nos. 3308049 and 313921. Under the terns of the
settl enment, the respondent agreed to accept Citation No. 3308049,
as issued and to pay the full amount of the proposed penalty
assessment of $213. Wth respect to Citation No. 3113921
petitioner's counsel asserted that if this violation were to
proceed to trial, the evidence would not support the "S&S"
finding, and that under the circunstances, she agreed to nodify
the citation to non-"S&S", and the respondent agreed to pay a
reduced penalty of $197, in settlenment of the violation
(Tr. 21-22). The proposed settlenments were approved fromthe
bench, and my decisions in this regard are herein reaffirned.
The parties infornmed me that they were unable to settle the
remai ni ng violation, Section 104(d)(2) O der No. 3307787, and it
proceeded to trial
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Section 104(d)(2) "S&S" Order No. 3307787, issued on
Cct ober 26, 1990, cites an alleged violation of mandatory safety
standard 30 C.F.R [O 75.400, and the cited condition or practice
states as fol |l ows:

Conbustible material in the formof dry float dust has
been permitted to accurmulate in varying thickness on
the roof and ribs and a line brattice in the 10 |eft
belt return air entry to the regulator, a distance of
approximately 300 feet, and outby the regul ator through
the intersection and down the 1st Main Butt entry for
approximately 1,000 feet on the roof, ribs, and m ne
floor.

Docket No. WEVA 92-1050

Section 104(d)(2) "S&S" Order No. 3312960, issued on
March 19, 1992, cites an alleged violation of mandatory safety
standard 30 C.F.R 0O 75.1700, and the cited condition or practice
states as follows:

The operator failed to conply with item nunber one of
the procedures for cutting through a plugged well. The
060- 025 |l ongwal | shearer intersected and cut into the
steel casing of well #B2-196 on day shift at approx.
1420, 19 March 1992. The engi neering spads in the head
and tail entries indicate the well to be approx. 7 feet
deeper in the block then it actually was.

The operator shall subnmit additions to the cut through
pl an which will elimnate the Iikelihood of a
reoccurrence to the MSHA Di st. Manager prior to

term nation of this citation.

Section 104(d)(2) "S&S" Order No. 3718887, issued on May 11
1992, cites an alleged violation of 30 C.F.R 0O 75.400, and the
cited condition or practice states as foll ows:

Conbustible material in the formof dry black fl oat
coal dust has been pernmitted to accunulate in the 14M
longwal | tailgate entry as follows: A thick |ayer of
dry black float coal dust was permtted to accunul ate
on the mne floor and on rib sloughudge (sic) and on
roof support cribs from 7+60 outby to 3+50. A medi um
| ayer of dry black float coal dust on floor-rib

sl oughage-2nd cribs 3+50 to 0+100. A medium | ayer of
dry black float dust fromthe regul ator outby for

50 feet and outby for 2 blocks. A total of

approxi mately 1,000 feet.

In the course of the trial, the parties advised ne that they
proposed to settled Order No. 3312960. In support of the
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settlenent, the petitioner's counsel took note of the fact that
t he order had been nodified nunerous tinmes. She stated that if
the order were to proceed to trial, the evidence would not
support the unwarrantable failure finding. Counsel explained
that the evidence would show that the cited well was

i nadvertently cut and that once the respondent becane aware of
this, it immediately notified MSHA, and MSHA went to the mne to
i nvestigate. Counsel asserted further that the violation was not
significant and substantial as originally deternm ned, and that
the order should be nodified to a section 104(a) non-"S&S"
citation, with a penalty reduction from $1, 400, to $550. The
parties agreed to this settlement disposition of the matter, and
t he respondent agreed to pay the $550 penalty in settlenent of
the violation (Tr. 179-183). The proposed settl enment was
approved fromthe bench, and ny bench decision is herein
reaffirmed. The parties confirmed that they were unable to
settle the remai ning contested order in this docket, and it
proceeded to trial

Petitioner's Testinony and Evi dence
Docket No. WEVA 92-1156

MSHA | nspector Lynn A Workley confirnmed that he conducted a
m ne inspection on October 26, 1990, and issued the order after
finding the cited float coal dust accumnul ati ons deposited over
previously rock dusted surfaces on the mine floor in a return air
course, including the coal ribs, and mne roof, and on a line
brattice and nine ribs and floor at the cited belt conveyor
intersection (Tr. 23-26). As a result of these observations, he
i ssued a closure order on the ten left belt (Exhibit P-1).

M. Workley confirmed that at the tine of his inspection the
ten |l eft conveyor belt and section were operating (Tr. 28). He
stated that he found the weekly examner's initials and the date
for two days prior to his inspection noted on a crib, and he
believed the initials "D.F." were those of David Fazio.

M. Workley stated further that "he left footprints in the fl oat
coal dust which appeared white to pale grey on a black background
where he wal ked up to the crib and dated up" (Tr. 28-29).

M. Workley stated that he issued the order because the
fl oat coal dust "was very obvious" and the footprints indicated
that the float coal dust was present when the exam ner made his
exam nation two days earlier. M. Wrkley stated that the fl oat
dust posed a hazard to the miners, and that the left conveyor
belt was running and presented an ignition source. Further, the
fl oat coal dust presented "a generous fuel supply”, and there was
avail able air and oxygen in the area, "the three things necessary
for a fire" (Tr. 29).
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M. Workley stated that the fl oat coal dust accunul ations
covered an area of 1,000 feet, and nost of the area was black in
color, and the dust was dry and powdery. He confirned this by
patting the dust with his hand at various | ocations or blow ng on
it with air fromhis nmouth, and "it blew up into a cloud in the
air" (Tr. 30). He believed that the dry and powdery coal dust,
suspended in the air, contributed greatly to an expl osion hazard
(Tr. 30).

M. Workley believed that the accunul ati ons had been present
for several weeks because "it doesn't all accunul ate at once" and
he stated that the dust is generated by the ten left | ongwal
belt conveyor and is carried down the return air course. The
dust accumrul ates nore each shift, and part of the coal dust was
there for at |least two weeks (Tr. 31).

M. Workley believed that the violation was "significant and
substantial" because the accumnul ati ons were adjacent to an active
conveyor belt which contained ignition sources such as bottom
rollers and bearings which can get hot when they wear out and rub
the roller. M. Wrkley believed that it was reasonably likely
that a serious mne fire or potential explosion would occur and
that this would result in serious injuries to one or nore m ners.
In addition, if the conveyor belt were to run to one side it
woul d rub against the belt brackets and it could spark, and the
belt splices could also spark with "steel striking steel"

M. Workley indicated that the inby end of the float coa
accunul ations were within five feet of the edge of the conveyor
belt, but there were no ignition sources in the main return air

course. If there were a hot belt roller, or the belt was
rubbing, it could cause a fire. |If a fire were to occur he
believed it was reasonably likely that it would ignite the float
coal dust. |If a belt spark were to occur, he believed it was
reasonably likely that it would ignite the fine coal dust. |If an
ignition were to occur in the belt line, it would propagate into
the main return and through the regulator. |[|f the float coa

dust were to ignite, there was nothing to suppress it from
spreading to these areas because there was no fire suppression
systemin that area (Tr. 31-34).

M. Workley was not positive that he exam ned the preshift
books at the tine of his inspection, but he stated that he
"probably did" and normally does. He did not believe that he
noted any recorded hazards in the preshift books, and he stated
that he would normally make a note of any reported hazards
(Tr. 35). He confirnmed that he has issued prior float coal dust
accunul ation citations or orders on the section, and believed
that he issued one at the ten left transfer area three days prior
to his inspection (Tr. 35).
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M. Workley confirned that he made a finding of "high
negl i gence" for the follow ng reasons (Tr. 35-36):

A.  The coal conpany managenment is well aware that
operating coal conveyor belts produce fl oat
coal dust and it is carried by the air current,
down the return air course.

A person, certified person, was assigned the job by the
operator to make a weekly examination two days prior to
me finding the accunulation. And his footprints were
evident in the float coal dust, proving it was there
when he wal ked down through there, and he took no action
to correct it.

Q Now, | believe you said that the footprints
where pal e gray.

A. Pale gray to white.

Q Pale gray to white.

And based on that, you could tell, you could
make a deci sion that someone had been through
t here?

A. That is correct.

Q Let's say if no one had been through there,
what would it have | ooked like?

A. The float coal dust would have been uniform and
bl ack throughout the entire area.

M. Workley stated that the respondent was not taking any
action to elimnate the accunul ations prior to the issuance of
his order. He confirnmed that abatenent was achieved in three
days. It took two hours to abate an area of 400 feet, and he
nodi fied the order to allow the belt to start running again and
bul k dusting machi nes were brought in to apply additional rock
dust to the main return entry, and six to eight enployees did
this work (Tr. 37).

On cross-exam nation, M. Wrkley stated that the m ni mum
l egal tinmes for exami nation of the cited return is seven days
bet ween exami nations. He confirmed that the area had been
exam ned two days prior to his inspection, and this was noted by
the date, time, and initials on the crib, and an entry had been
made on the weekly exam nation book attesting to the exam nation
The exam ner did not note any problens in the return in the book
and M. Workley did not personally know the exam ner, David Fazio
(Tr. 37-38).
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M. Workley confirned that he did not know who nade the foot
prints, and that he saw no other foot prints. He did not believe
that other foot prints could have been in the return after the
float coal dust accumul ated, and did not believe that any one
el se walked in the return. He did not cite a violation for any
i nadequat e exam nation of the return, but believed that he had
cited the respondent for such a violation in the past (Tr. 39).

When asked what he woul d have expected of the respondent,
M. Workley stated as follows at (Tr. 40):

A. Provide the margin of safety for the mners
working in that area of the coal mne which
shoul d be provided for themto keep that return
free enough of float coal dust so that a fire
and expl osion hazard did not exist.

Q Isn't it true that you feel that this
particul ar return should be exam ned nore often

t han once every seven days. Isn't that
correct?
* * * * * * * *
THE WTNESS: | believe that the operator of
the mne -- If | were the operator of the mne

and | knew that | had a source that generated
float coal dust or sone other hazard to the
extent that | needed to nmake exam nati ons nore
frequently than every seven days to make sure
that a serious hazard did not exist, | would do
so.

Q That is not required by the regul ations.
A. No, it's not.

M. Workley confirnmed that the accunulations in the entry
were not in the sanme entry as the belt, and they extended from
"approximately five feet fromthe edge of the belt line to about
1,000 feet away fromthe belt line" (Tr. 41). He confirmed that
he found two-tenths of one percent of nethane at the regul ator
and that he detected no hot rollers or any heat caused by the
belt rubbing. He described the fire detection and suppression
systens installed on the cited beltway (Tr. 42-43).

M. Workley stated that he concluded that there was two
weeks of accunulations in the entry, and that he based this
conclusion on "y experience". He confirmed that the float coa
dust "was not in depths that could be nmeasured at that |ocation",
and that it was |ess than one-sixteenth of an inch thick
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Tr. 43). He described the degree of darkness with respect to the
accunul ations at various locations (Tr. 43-44). He confirnmed
that the belt entry itself was well rock dusted and that the m ne
floor had been "freshly drug"” (Tr. 45).

In response to further questions M. Wrkley stated that
al t hough section 75.305, provides for a mninmm of seven-day
exam nation intervals, it also provides for nore frequent
exam nations if needed. He believed that based on the ampunt of
accunul ati ons, he would nmake nore frequent exaninations if he
were the mne operator (Tr. 46).

Al t hough M. Workley stated that he has found col | apsed
rollers with mssing bearings, steel to steel friction, belts
cutting into the stands, and belts riding to one side when he has
i nspected ot her conveyor belts at the subject nine and other
m nes, he found no such conditions on the day of his inspection
(Tr. 47). He also conceded that he was not positive about the
"more frequent exam nations if needed" requirenent in
section 75.305, and was not sure if this was covered by the
regul ation, but "it does not say you can't examine it every day
if you need to" (Tr. 49).

In response to certain bench question, M. Wrkley confirnmed
that the cited conditions did not constitute an i mm nent danger
even though the three conditions necessary for a fire or
expl osi on were present because "the ignition source has to be
present at the instant the other two, the fuel and the air, are
present”. He stated that he could not take the tine to inspect
the belt to determine if there was an ignition source and an
i mm nent danger because he was obligated to the mners to shut
the belt down so that the accunul ations could be taken care of
i medi ately. M. Wrkley confirnmed that he contacted the
exam ner who he believed nmade the footprints in the dust, and the
exam ner offered no excuse, did not state that the accumnul ations
were not present when he exam ned the area, and was reluctant to
speak with him M. Wrkley believed that the exam nati on book
showed "no hazards", and he confirmed that M. Fred Morgan
acconpani ed himduring his inspection, but he could not recal
any coments made by M. Morgan (Tr. 49-51).

Respondent's Testinmony and Evi dence

Fred D. Morgan, mne respirable dust and noi se forenman,
testified that he acconpani ed | nspector Workley during his
i nspection on October 26, 1990, and he described the areas that
they visited by referring to a mine map and M. Workley's notes
and citation, and he agreed that the accunul ati ons constituted a
vi ol ati on of section 75.400 (Tr. 59-67).

M. Morgan believed that the cl osest distance between the
belt and the accunul ations cited by M. Workley was approxi nately
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70 to 90 feet. M. Mrgan confirmed that he observed no hot belt
rollers and that a person is stationed at the belt transfer point
to watch for spillings and other occurrences. He al so descri bed
the belt fire suppression and detection devices. He saw no part
of the belt rubbing on the conveyor structure, saw no electrica
equi pnent sparking or arcing, or any ignition sources. Methane
checks reflected one-tenth of one percent (Tr. 68-69).

M. Morgan stated that the exam nation book for the week
endi ng Cctober 28, 1990, reflects that the cited area was
exam ned two days prior to the inspection by M. Wrkley and that
no hazards were noted on October 14, 1990. He confirned that he
knows the exam ner David Fazio, and that he is a certified
exam ner. He stated that M. Fazio was acting in the capacity of
fire boss (Tr. 73-74).

M. Morgan explained the routine followed with respect to
"draggi ng" certain mne areas, and he believed that the coal dust
cane fromthe belts that fed into the returns and that the dry
m ne atnosphere dries the dust and it accunul ates faster
(Tr. 76-78). M. Mrgan did not believe the violation was "S&S"
because it was not reasonably likely to |lead to death or serious
injury to a mner (Tr. 78).

On cross-exam nation, M. Mrgan stated that the belt "was
in good shape" and that it was "white with rock dust and wel
rock dusted" (Tr. 79). He stated that he visually observed the
belt area while wal king next to it, and he confirned that the
belt is subject to "wear and tear” if it is rubbing the belt
structure. He confirmed that he was outside of the mine prior to
acconpanyi ng I nspector Wrkley, and that he went underground to
acconpany him He confirnmed that he did not exami ne the belt
rollers and only nade "a visual wal k through" in the area. He
did not believe that the violation was "S&S" because the nearest
ignition source would have been the 50 to 75 foot belt |ine
|l eading to the crosscut and it was "heavily rock dusted and in
good shape" (Tr. 82). M. Mrgan did to recall any coa
accunul ations on the ribs, but he did observe accunul ations
"up the chute and on the line curtains” (Tr. 84).

M. Morrgan stated that his primary duties are to do noise
surveys, collect dust sanples, and check belt |ines and water
sprays. He stated that a running belt can accunul ate coal dust
and get on the coal ribs. He indicated on a sketch where he
observed coal dust and float coal dust (Tr. 85-87). He confirned
that in the course of mning, coal dust can accunulate if the
belt is shut down or the water sprays plug up (Tr. 88).

In response to further questions, M. Mrgan confirned that
he observed coal dust on the rib in the area cited by the
i nspector and he described the area as the "return area"
However, he did not observe coal dust on the ribs at the crosscut
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| eadi ng over to the return. He stated that the crosscut was wel
rock dusted, "but they had float dust accunul ated on top"

(Tr. 88-89).

M. Mrgan was recalled by the petitioner's counsel, and he
reiterated that he observed no float coal dust in the crosscut
| eadi ng over to the belt recovery chute. He confirnmed that in
order to abate the violation, the area outby the recovery chute
had to be dragged "to knock the dust off the curtain", and that
the area fromthe chute to the regulator had to be swept in order
to renove the float coal dust fromthe ribs, and he described the
areas where he observed accunul ations (Tr. 91-94). He reiterated
that the accumul ati ons he observed "were at the end of the
crosscut, up the line curtain and in that chute, back to the
regulator” (Tr. 94). He confirmed that he did not observe the
abatenent work the entire tine and could not state exactly what
was done to abate the violation (Tr. 95). M. Morgan believed
that the nearest potential ignition source was the belt |ine
50 to 70 feet away from the accunul ati ons, and he di sagreed with
the inspector's belief that the ignition sources were five feet
away because "the crosscut that the inspector wal ked through was
clean" (Tr. 96).

I nspector Workley was recalled by the petitioner's counsel
and he described in detail the areas that were cleaned and swept
to abate the violation and renmove all of the cited accumrul ations.
He confirmed that he abated the violation in two intervals. He
nodi fied the order to allow the belt to run again, and he gave
t he respondent additional time to bring in the bulk rock dust
equi pment to rock dust the main return. Referring to a mne map
sketch, M. Wbrkley again described the area where he found the
cited accurmulations (Tr. 98-102). |In response to several bench
guestions, M. Wrkley stated as follows at (Tr. 108-110):

BY JUDGE KOUTRAS:

Q You heard the testinmony of M. Mbdrgan,
correct?

A.  Yes, | did, your honor

Q He put the potential ignition sources
further away than you did. |Is there an
explanation for that, why there is such
a disparity in the testinmony when you
were both there | ooking at the sanme
t hi ng?

A As | tried to explain before, Your
Honor, the existence of float coal dust
varies frompale gray through pitch
bl ack. What is recognized by one
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person to be a hazardous accumul ation
of float coal dust may not be
recogni zed by anot her person to be a
hazardous accumul ati on of float coa
dust .

M. Morgan and | agreed that the areas
where the line curtain and the rib were
bl ack was a hazardous accunul ati on of
float coal dust. Apparently, we did
not agree about the ribs in the
crosscut extending fromthe belt entry
to the recover chute.

Q Now, if he was correct that there was
no float coal dust in the crosscut, his
testinmony that the potential ignition
source woul d be a seventy-f oot
di stance, would that be an accurate
st at enent ?

A.  Yes, it would, Your Honor

Q But your contention is that that area
in there was float coal dust and you
put it within two feet of a potenti al
ignition source. |s that correct?
Approximately five feet.

Five feet, rather. |Is that correct?

Yes.

o > O F

And the potential ignition source being
what, now, agai n?

A.  Any stuck rollers, hot rollers, rollers
with the bearings out on the belt |ine,
the belt rubbing netal structure, netal
to metal friction.

Docket No. WEVA 92-1050

MSHA | nspector Lynn A, Workley confirmed that in the course
of an inspection on May 11, 1992, he examined the tailgate entry
of the 14-M longwall section which was in the process of nining
coal. He entered the tailgate entry near the regulator through a
man door fromthe 13-M supply track area, and when he conme into
the tailgate entry he encountered float coal dust on the mne
roof, ribs, and floor. He proceeded toward the 14-M | ongwal
section tail and the float coal got darker and thicker as he
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proceeded toward the tail. He identified a copy of the order
that he issued (Tr. 115, Exhibit P-1).

M. Workley stated that he issued the order because of the
extent of the float coal dust accumul ations and their proximty
to the active longwall. He believed these conditions posed a
serious hazard to all of the m ners working the six north area of
the nmine, and that the conditions were obvious to an observer
(Tr. 115).

M. Workley stated that all of the accunul ati ons were bl ack
in color, and they were fine, dry, and powdery and woul d be
di spersed in the air when patted with his hand (Tr. 116). He
confirmed that the accunul ati ons were |ocated in the tailgate
section that was required to be inspected at | east once each
week, at maxi mum seven-day intervals (Tr. 116-117). He believed
there are tines when it should be inspected nore often than once
a week, and he indicated that float coal dust tends to accunul ate
at frequent intervals at the longwall tailgate entry which is a
return air course (Tr. 117).

M. Wrkley stated that an additional reason for issuing the
order was the fact that the certified exam ner Charles Underwod
told hi mthat he had exam ned the entry on May 4, 1992, and
wal ked and dragged it on May 5 and 6, but was off for three days.
M. Underwood also told himthat he dragged the entry every shift
because it got dirty and needed dragging every shift (Tr. 118,
119, 121).

M. Workley stated that it is not unusual for float coa
dust to accunul ate rapidly each shift because of the way the
longwall is mined (Tr. 121). He believed that the m ne cl eanup
program required rockdusting the tailgate after each pass at the
Il ongwal | face (Tr. 121). \When asked if the failure to do this
woul d constitute a violation of the cleanup plan, M. Wrkley
responded as follows (Tr. 121-122);

JUDGE KOUTRAS: If that doesn't happen, then they would
be susceptible to a violation of their cleanup plan?

THE WTNESS: It's not MSHA's policy. MSHA's policy
has never been to allow inspectors to wite violations
of the cleanup program

JUDGE KOUTRAS: Wy not?

THE W TNESS: | don't know, Your Honor

JUDGE KOUTRAS: You hit themwith unwarrantable failure
orders. That gets their attention nore than citing

them for the cleanup plan. | don't understand.
They're required to have a cl eanup plan, aren't they?
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THE W TNESS: Yes, your honor

JUDGE KOUTRAS: And if they don't clean up as the
cl eanup plan requires, then why not issue violations
for that?

THE WTNESS: | do not know, Your Honor
JUDGE KOUTRAS: Is that a policy?
THE WTTNESS: That is a policy.

M. Wrkley stated that he reviewed the weekly exam nation
books and saw no indication of any accumulations in the cited
area (Tr. 123). Based on his "experience", he believed that
portions of the accurul ations existed for "a shift or tw", and
that portions had existed for "several weeks" (Tr. 124). He
described the areas cited in the order where he believed the
accunul ati ons had existed for weeks (Tr. 124-125).

M. Workley stated that the tailgate entry could be used as
an energency escapeway in the event of a fire or energency
(Tr. 126). He explained his "S&S" finding as foll ows at
(Tr. 126-128):

A. Each tinme that the shear cuts to the tail, you
have the bits on the shearing machi ne which are
hi gh carbon steel, carbide, cutting coal and
hitting stone that is inbedded in the coal or
in the mne roof or in the floor can create
sparks. So you have an ignition source from
that right at the corner of the tailgate entry.

You have nine hundred ninety-nine volts ac
running to the tail conveyor notor and ot her
electricity comng to the lighting circuits and
to the electrics on the shield.

Q And you said this is when the shear is
operating and cuts over to the tailgate?

A. That is correct. It cones right to the tail
ri ght where the float dust accumul ation
started.

Q And approximately how many feet would you say
there i s between where the float coal dust
started and where the shear conmes down to the
tail gate?

A. Less than a foot.
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Q And in the normal course of mning, how likely
is it that you would have had an ignition
source or that one of these sources you had
menti oned woul d have produced a spark?

A. At least reasonably likely, in my opinion.
Q And why is that?

Anytime the bits on the m ning machine strikes
rock in the coal face or the mine roof or the
mne floor fire flies off the bits. Those
sparks are hot enough to ignite a nmethane and
air mxture. They're also hot enough to
initiate an explosion if you have enough fl oat
coal dust in the air. Huge ambunts of coa
dust are generated when they're cutting.

M. Workley confirned that it was not unusual for dust to
generate when the shear is cutting the |longwall face, and
al t hough water sprays are available to control the dust, they can
go off at any time. He stated that if a fire or explosion were
to occur, seven or eight people on the longwall section would be
exposed to injury. |If float coal dust were ignited and
propagat ed an expl osion or serious injuries or death would result
(Tr. 129).

M. Workley expl ained the basis for his "unwarrantabl e
failure" finding as follows at (Tr. 129-130):

A.  Managenent of the mne is well aware that the
fl oat dust generating source is there. They are
aware of the mning laws requiring that the
fl oat dust be kept to a mninmm cleaned up
rock dusted over top of, not allowed to
accurul ate, and they didn't do it.

Q Does that requirement excuse an operator from
fulfilling nore requirements till they becone
necessary?

A. No, it does not.

Q And in your opinion, in this situation, nore
care woul d have been required than a regul ar
weekly exam nation?

A. That is correct.

M. Workley confirmed that the order was abated in
approximately two hours and that eight people assisted in abating
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the order (Tr. 130). He described the rock dusting work that was
done to abate the order (Tr. 131-133).

On cross exam nation, M. Wrkley stated that float coa
dust will not ignite unless it is "agitated, put up in the air".
He confirmed that he did not see nmuch dust in the air when he
i nspected the tailgate. He also confirnmed that he tested for
nmet hane and found "zero at shield ten, two-tenths of one percent
at the tail," and that the explosive concentration of nmethane is
5 to 15 percent (Tr. 135).

M. Workley stated that the regulations do not require that
a longwall tailgate entry be exam ned nore than once a week. He
confirmed that an exam nation was made on May 4, and that he
conducted his inspection May 11. He confirnmed that he net Ron
Neeley in the tailgate entry shortly after he issued the order
and that M. Neeley was in the process of conducting the weekly
exam nation in the tailgate area

In response to a question as to whether he would have issued
a (d) order if he had arrived on the section after M. Neel ey and
found himconducting his exam nation M. Wrkley responded "it
woul d depend on what action M. Neeley had taken" (Tr. 137).
M. Workley confirmed that his belief that "nore care is required
than a weekly exam nation on tailgate entries" is not a part of
any regulation. The regulation requires a weekly exanination as
a mnimmrequirement (Tr. 138).

M. Workley believed that the accunul ati ons had existed "for
weeks", and he described the areas where the float coal dust was
an eigth of an inch thick and believed that it had existed for
"two or three weeks". The area described as containing a "nmedi um
thick" layer of float coal dust existed for "a week", and the
area containing a "thin layer" existed for "a couple of days"

(Tr. 140-142). He stated that he returned to the cited area the
next day after abatement and that the area was "white to very
pal e gray" with no appreciable accunul ati on of float coal dust
(Tr. 143).

M. Wrkley stated that the thickness of the float coal dust
woul d be "probably the nost determning factor" as to howlong it
had existed (Tr. 144). He confirmed that he reviewed the weekly
exam nation book before his inspection and found the initials of
Charl es Underwood (Tr. 145).

In response to further questions, M. Wrkley stated that
the quantity of coal dust generated is not strictly a measure of
time, and that other conditions, including increased production
could generate a |ot of dust (Tr. 146-147).

M. Workley confirmed that the cited standard says not hing
about a "mni munt requirenment and says "at | east once each week
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maxi mum seven-day intervals". He stated that the regul ation does
not require exam nations nore than once a week and that he
confused it with section 75.304 (Tr. 148). He confirmed that he
was unaware of any ignitions every occurring at the |longwall face
(Tr. 153).

Ronal d E. Thonas, mine safety escort, testified that he
acconpani ed M. Workley during his inspection on May 11, 1992.
They wal ked the 750 foot entry, and M. Workley informed hi mthat
he was issuing an order due to the float coal dust conditions
(Tr. 158-159). He stated that M. Workley cited an area of
350 feet. He conceded that the tailgate entry had float dust on
it and that "it needed sone attention”, and that "we were m ning
and there was still being float dust dispersing through this
return air"” (Tr. 159-160).

M. Thomas stated that he observed no ignition sources as
they wal ked across the longwall face. Although M. Workley cited
a loose light fixture at the 1/13 shield, M. Thomas did not
believe it was an ignition source because it was "l ow rated
voltage. |It's essentially a safe voltage" (Tr. 161).

M. Thonmas stated that the dust generated by the | ongwal
shear is rock dusted periodically down the entry and that persons
are not permtted i nby the shear where the dust is generated
(Tr. 161). He also indicated that a bantam duster is operated
during the shift at the nouth of the tailgate entry to contro
the dust (Tr. 162-164).

M. Thomas stated that the weekly exam nation is conducted
from Monday t hrough Monday. He confirmed that while he was with
M. Workley, they encountered the weekly exam ner, Ron Neel ey,
but the order had already been issued at that tine (Tr. 165-166).

On cross-exam nation, M. Thomas confirmed that he did not
personal ly see the rock dusting taking place after the shear had
taken a cut at the longwall (Tr. 166). He confirmed that
M. Neeley noted in the examni nati on book that "the area needed to
be drug", but M. Thomas did not believe that a sweep down was
necessary (Tr. 169). In response to further questions,

M. Thomas identified copies of the exam nation book entries for
May 4, and 11, 1992 (Exhibits R-1 and R-2). M. Underwood's
entry shows "no violations, no hazardous conditions" for May 4,
and M. Neeley's notation shows "needed drug" for the 14-M | eft
tailgate entry return (Tr. 171).

I nspector Workley was recalled, and he stated as follows at
(Tr. 178-179):

Q Wuld you please clarify for us why you said
that you wal ked down a certain side versus the
side that M. Thomas stated that he wal ked?
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A. This order was issued a little over a year ago.
My menory is not that good, but | did wite
details, naturally, the best | could wite on
the day that the inspection was conducted. And
I do have the notes in front of ne.

And they clearly indicate that | exam ned the

| ongwal | face, down to the tailgate; went back
to one/fourteen shield; waited while the
mechani c repaired the light cord on the shield;
went back across the face; entered the intake
air escapeway; wal ked to cotton shaft; wal ked
the supply track, back to 14-M nouth; then

wal ked back down to 13-M and entered the
tailgate entry on the 13-M side; and exam ned
fromthere toward the 14-Mtail gate.

And you say that is witten in your notes?
Yes, it is.

Q Now, al so, the fact that the presence of these
accumul ati ons was not recorded in the weekly
book, does that necessarily establish that the
area was cl ean?

A. No, it does not.

Q And the reason for that, would it be because
maybe the person just didn't see it or maybe
they just didn't feel it necessary to note it?

A I woul dn't know what reason. It could be
ei ther one of those or various other reasons.

Fi ndi ngs and Concl usi ons
Docket No. WVEVA 92-1156

Fact of Violation. Section 104(d)(2) "S&S' Order No. 3307787,
Oct ober 26, 1990, 30 C.F.R 0 75.400.

The respondent admitted and conceded that the coa
accurul ations cited by the inspector in the course of his
i nspection did in fact exist in the entries cited by the
i nspector and that the cited accunul ations constituted a
violation of the requirements found in mandatory safety standard
30 CF.R 0O 75.400 (Tr. 9 Posthearing brief). Under the
circunstances, | conclude and find that the respondent's
adm ssion, coupled with the credible testinony and evi dence
presented by the inspector, establishes the violation and IT IS
AFF| RVED.
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The Unwarrantabl e Failure |ssue

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conpany, 7 |IBMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295-96:

In light of the foregoing, we hold that an inspector
should find that a violation of any mandatory standard
was caused by an unwarrantable failure to conply with
such standard if he deternines that the operator

i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several decisions concerning the interpretation and
application of the term"unwarrantable failure,” the Conm ssion
further refined and explained this term and concluded that it
means "aggravated conduct, constituting nore than ordinary
negl i gence, by a mne operator in relation to a violation of the
Act." Energy Mning Corporation, 9 FMSHRC 1997 (Decenber 1987);
Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007 (Decenber 1987);
Secretary of Labor v. Rushton M ning Conpany, 10 FMSHRC 249
(March 1988). Referring to its prior holding in the Emery M ning
case, the Comni ssion stated as follows in Youghi ogheny & Chio, at
9 FMSHRC 2010:

We stated that whereas negligence is conduct that is

"i nadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable." Only by construing
unwarrantable failure by a mine operator as aggravated
conduct constituting nore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Emery Mning, the Commi ssion explained the nmeaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

We first determne the ordinary nmeani ng of the phrase
"unwarrantable failure." "Unwarrantable" is defined as
"not justifiable" or "inexcusable." "Failure" is
defined as "negl ect of an assigned, expected, or
appropriate action.” Wbster's Third New I nternationa
Dictionary (Unabridged) 2514, 814 (1971) ("Webster's").
Conparatively, negligence is the failure to use such
care as a reasonably prudent and careful person woul d
use and is characterized by "inadvertence,"

"t hought |l essness, " and "inattention." Black's Law
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Dictionary 930-31 (5th ed. 1979). Conduct that is not
justifiable and inexcusable is the result of nore than
i nadvertence, thoughtlessness, or inattention. * * *

Petitioner's Argunents

Citing Secretary of Labor v. Peabody Coal Conpany, 14 FMSHRC
125, 1261 (August 1992), the petitioner asserts that the
violation was the result of a high degree of negligence on the
part of the respondent. In support of this conclusion, the
petitioner states that the respondent was aware that operating
coal conveyor belts produce float coal dust and that the
certified person assigned to conduct a weekly exam nation of the
area left his foot prints in the float coal dust, which proves
that the exam ner had wal ked in the area and took no corrective
action. Since the cited area generated float coal dust, the
petitioner believes that nore frequent exaninations than every
seven days shoul d have been conduct ed.

The petitioner concludes that the respondent's failure to
renove the cited coal dust accunul ations on the 10 left return
air entry to the regulator was the result of an unwarrantabl e
failure to conply with the cited standard section 75.400. 1In
support of its conclusion, the petitioner asserts that allow ng
the accunul ations to continue to exist constitutes aggravated
conduct because the presence of the pale gray-to-white footprints
on the nmne floor indicated that the float coal dust was present
when the weekly exam ner, Dave Fazio, had conducted his
exam nation. The petitioner contends that although M. Fazio
certified that he had conducted an adequate exami nation of the
area for hazards, he failed to record the accunul ations in the
weekly exam nati on book "even after he had literally stopped in
t he accumul ations".

The petitioner states that the accunul ati ons had been
present for several weeks prior to the issuance of the order, the
area had not been cleaned up or inerted, and the respondent
of fered no explanation as to why the cited accunul ati ons had not
been renmpbved. G ven the fact that it took two to three days and
six to eight mners to abate the conditions, the petitioner
concl udes that the conditions had existed for several weeks.
Further, the petitioner assets that the respondent had been
pl aced on notice that greater efforts were necessary for
conpliance with the requirenents of section 75.400, especially
since the sanme inspector had just issued another citation or
order at the same mne on the 10 left transfer section three days
prior to the Cctober 26, 1990, date of the violation in this
case.
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Respondent's Argunents

The respondent asserts that pursuant to 30 CF.R 0O 75. 305,
return air entries are only required to be exam ned by a
certified nmne exam ner no |l ess often than every seven days for
hazards and viol ations of mandatory standards. The respondent
contends that it should not be charged with aggravated m sconduct
for failing to discover and correct the dust accumul ati ons found
by the inspector because it was under no such obligation except
to the extent that any float coal dust accunul ati ons are
prohibited ab initio. The respondent takes the position that
dust accunul ations in returns should be considered unwarrantabl e
only if the conpany's weekly exam ner fails to nmake note of such
accumul ations or if mne managenent fails to take pronpt action
to correct such accunul ati ons once they are noted by the exani ner
or sone other responsible nanager. Under any ot her
ci rcunst ances, the respondent believes that such accunul ations
shoul d be consi dered ordinary violations not subject to the
severe sanctions reserved for aggravated conduct.

The respondent points out that the purpose of air returns is
to receive all of the dust, methane, and other air inpurities
that are generated by the mining and transportati on of coal, and
that they are bound to accunul ate coal dust over tine. The
respondent states that "It is one of the nore prom nent anonalies
of the Mne Health and Safety Act that such accumnul ati ons are
absol utely prohibited fromoccurring, even though everyone knows
t hat such accunul ati ons cannot be avoi ded, and even though the
Act does not require that air return entries be exam ned for
accunul ati ons and ot her such violative conditions nore often than
once each week."

The respondent asserts that the inspector found the
violation to be unwarrantabl e because he assumed that the
footprints he detected on the floor of the entry were those of
exam ner Fazio, indicating to himthat M. Fazio was the | ast
exam ner to pass through the area and wal k t hrough the
accumrul ati ons that the inspector observed on Cctober 26, 1990,
and had failed to report those accunul ations. The respondent
points out that the inspector did not issue any violation because
of any inadequate weekly exami nation of the cited entry, and it
bel i eves that the inspector over-reacted, and by the next day or
two after speaking with M. Fazio, be no | onger viewed the cited
condition as such a serious, unwarrantable violation. The
respondent concludes that M. Fazio's failure to offer any excuse
for the accunul ati ons was perhaps due to the fact that he had
done not hi ng which required an excuse, or that the return entry
was not in bad condition when he examined it on October 24.

The respondent further observes the reticent and
i nconsi stent testinmony of the inspector with respect to his
contacts with M. Fazio, and it points to the fact that the
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i nspector first indicated that he knew M. Fazio's |ast name, but
did not know him personally, and later testified that he mni ght
have spoken to M. Fazio, but was not sure (tr. 38, 50). Stil
later, the inspector testified that he had spoken to M. Fazio,
but that M. Fazio was reluctant to speak with him (Tr. 51).
Since the respondent believes that the inspector charged it with
an unwarrantable failure based entirely on his assessnent of

M. Frazio's conpetence or honesty, (Tr. 35-36), the respondent
finds it strange that the inspector was so hesitant in recalling
anyt hi ng about his discussions with M. Fazio.

I am not convinced that a m ne operator's prior history of
accunmul ations citations may per se justify an unwarrantable
failure finding. In ny view, prior history of any violation mnmust
be taken in contest, and is but one of any nunmber of facts that a
judge may rely on in considering whether a violation is the
result of aggravated conduct anounting to an unwarrantable
failure. In the Peabody Coal Conpany case, relied on by the
petitioner, supra, the judge focused on the fact that the cited
accumrul ati ons had been noted in approximtely seven of the
precedi ng preshift reports, and that only one mner had been
assigned to clean up the affected along with other assigned
duti es.

In Drunmond Conpany, Inc., 13 FMSHRC 1362 (Septenber 1991),
t he Conmmi ssion vacated and remanded a judge's decision that an
accunul ations violation of section 75.400, was not the result of
unwarrantabl e failure. The Commr ssion took particul ar note of
the fact that the operator had been cited for the same type of
violation in the three days prior to the date of the contested
citation in question and that this should have put it on
"hei ghtened alert"” to clean up the cited accunul ati ons before the
i nspector found them 13 FMSHRC at 1368.

The petitioner's assertion that the respondent was placed on
notice that greater efforts were necessary for conpliance with
section 75.400, because the same inspector issued another
violation at the 10 left transfer section three days prior to his
Oct ober 26, 1990, is lacking in any credi ble proof. The
i nspector testified that he had i ssued several accumul ations
viol ations at the mine and "believed" that he had i ssued one on
the 10 left transfer section three days earlier. However, none
of these citations are a matter of record in this case, and the
petitioner did not produce copies of any prior citations or
orders. The inspector's notes made at the tine the order was
i ssued (Exhibit P-2), do not reflect the issuance of any prior
accunul ations violations. Further, the petitioner's conputer
print-out listing the respondent's prior violations history for
the two-year period up to October 26, 1990, does not include
section 75.400, violations three days prior to October 26, 1990.
The |l atest citation of section 75.400, prior to October 26, 1990,
the day the cation in this case was i ssued, was on COctober 17,
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1990, when two violations of 75.400, were issued. One was a
section 104(a) non-"S&S" which was contested with the Conm ssion
and the other one is a section 104(a) "S&S" citation for which
the respondent paid a penalty assessment of $213. None of these
prior violations are further explained.

The inspector testified that his belief that the cited
accunul ati ons had existed for two weeks was based on his
"experience". However, | take note of his further testinony that
the float coal dust that had accumul ated was | ess than one-
si xteenth of an inch thick, and could not be neasured. G ven the
fact that the inspector agreed that the |ongwall belt conveyor
generates a lot of coal dust as it is carried down the return air
course, | have difficulty understanding why the dust that he
observed was not of nore substantial thickness. | also note the
i nspector's testinony that the belt entry itself was well rock
dusted and that the m ne floor had been "freshly drug". This
| eads me to conclude that the respondent addressed the
accunul ations at that |ocation.

I find no credible evidence to support the petitioner's
assertion that the accumul ati ons had exi sted for several weeks
prior to the issuance of the violation in this case. The fact
that abatenent took two or three days utilizing six or eight
m ners nmust be viewed in context. The evidence shows that it
took two hours to abate an area of 400 feet, after which the
i nspector permitted production to resune and allowed the belt to
be turned back on. The inspector also afforded the respondent
additional time to bring in rock dusting machi nes and rock dust,
and | am not convinced that the actual abatement consumed two or
three total days as the petitioner would have nme believe.

Al t hough the petitioner suggest that exam ner Fazio
conducted an i nadequate weekly exam nati on because he failed to
record the accunul ati ons observed by the inspector in his
exam nation book, the fact is that the inspector issued no
violation for any inadequate exam nation. Further, although the
i nspector indicated that he "normally" exam nes the preshift
books at the tinme of an inspection, and "probably did" in this
case, he was not positive that he did so, and produced no notes.
Further, he did not believed that he noted any hazardous
conditions recorded in the preshift books because he woul d have
made a note of any recorded hazards.

I have given little weight to the inspector's testinony
concerning his contacts with exam ner Fazio. The burden of proof
is on the petitioner, and it occurs to ne that a critical wtness
such as the exam ner who apparently observed the accumul ati ons
and placed his initials on the crib two days before the
i nspection, indicating that he had exanmi ned the area, would be
the individual in the best position to testify first-hand about
events that took place three years ago. The record reflects that
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M. Fazio is still enployed with the respondent, but he was not
called to testify and his deposition was not taken

On the basis of the foregoing findings and concl usi ons, and
after careful review of all of the evidence and testinony adduced
in this case, | conclude and find that the petitioner has failed
to establish by a preponderance of any credible evidence that the
violation resulted fromthe respondent's aggravated conduct and
unwarrantable failure to conply with the requirenents of
section 75.400. Accordingly, the inspector's finding in this
regard |I'S VACATED, and the contested order IS MODIFIED to a
section 104(a) citation.

The Significant and Substantial (S&S) Violation |Issue

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mine safety or health hazard."

30 CF.R 0O814(d)(1). A violation is properly designated

signi ficant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature." Cenent Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as follows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
the underlying violation of a nmandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wl|l
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third elenment of the
Mathies formula "requires that the Secretary establish
a reasonabl e |likelihood that the hazard contributed to
wWill result in an event in which there is an injury.”
US Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
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nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Company, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

The question of whether any particular violation is
signi ficant and substantial nust be based on the particular facts
surrounding the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohio Coal Company, 9 FMSHRC 2007
(Decenber 1987).

Petitioner's Argunents

In support of the inspector's "S&S" finding, the petitioner
states that it has established a violation of section 75.400, and
that given the fact that the 10 |l eft conveyor belt was running
while the accumul ations were located within five feet of the edge
of the belt, a discrete safety hazard exi sted. The petitioner
further argues that in the normal course of mning operations, it
was reasonably likely that a belt roller would have becone hot
enough to produce sparking that would have ignited the float coa
dust accunul ations | ocated within five feet of the belt. If a
fire had started in the belt line, it would have propagated into
the main return through the regulator and a fire suppression
system woul d have been ineffective in putting out the fire.
Petitioner concludes that it was reasonably likely that an
i gnition would have occurred, and that an explosion or fire would
have al so occurred when the float coal dust was placed in the air
and became ignited by an electrical spark. [|f an explosion or
fire had occurred, petitioner further concludes that at |east one
m ner woul d have been seriously injured, and at the tine that the
order had been abated, at least six to eight mners could have
been seriously injured.

Respondent's Argunents

The respondent asserts that the violation was not "S&S"
because the third and fourth el ements necessary to establish such
a violation, as enunciated by the Commission in its Mathies Coa
Conpany and Cenent Division, National Gypsum Conpany deci sions,
are missing in the case of the contested order. |In support of
its position, the respondent states that the only ignition source
identified by the inspector that m ght have been "likely" to
ignite the coal dust in the return entry was the 10 | eft coa
conveyor belt in the entry adjacent to the return. Although the
i nspector described how belt rollers can wear and cause heat and
friction, and how the belt structure itself can run out of line
and rub agai nst the steel structural framework, the respondent
poi nts out that the inspector confirnmed that there were no hot
rollers or belt rubbing problens that he could detect anywhere in
the area, and that the methane content of the air in the area was
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wel | bel ow t he expl osive concentration |level. Under the

ci rcunst ances, the respondent does not believe that it was
reasonably likely that there would be an ignition of the coa
dust in the return entry resulting in serious injuries or death.
The respondent believes that in the normal course of mning it
was far nore likely that the conveyor belt would have conti nued
to run normally, that dust fromthe belt would have continued to
be drawn down the return, and that the next weekly exam nation of
the return would have resulted in the routine draggi ng and
rockdusting of the entry.

The respondent mmintains that there is a considerable
di spute as to the proximty of any float coal dust to the end of
the 10 Left coal conveyor belt, the potential ignition source
identified by the inspector. The respondent states that the
i nspector testified that float coal dust was deposited on the
ri bs and roof of the crosscut |eading fromthe belt ever to the
return, and that this crosscut was included in his order.
However, the respondent points out that there is a distinction
between the "longwall recovery chute" and the crosscut that the
i nspector testified about. The respondent concedes that the
|l ongwal | chute and the line curtain hung in that chute had
accumnul ati ons of coal dust, but it insists that the crosscut
testified to by the inspector was not included in his order, and
that a sketch included as part of his order, as well as the
abat enent activity, do not reflect or mention any accumul ati ons
in the crosscut |eading over to the conveyor belt entry.

After careful consideration of all of the evidence in this
case, as well as the argunents advanced by the parties, |
conclude and find that the respondent has the better part of the
argunent and that the petitioner has failed to establish that an
ignition or fire was reasonably likely to occur as a result of
the accunul ations cited by the inspector.

The inspector testified that the accunulations in the return
air entry were not in the sane entry as the belt, and he
confirmed that there were no ignition sources in the return air
course (Tr. 32, 41). He also confirmed that he made a net hane
measurenent and found two-tenths of one percent methane at the
regulator (Tr. 41). Although the inspector believed that the
float dust could be ignited by a hot roller or the belt rubbing,
and that an electrical arc could have ignited the float coal dust
if it were suspended in the air, he confirmed that he observed no
hot rollers, and did not detect any belt rubbing that would cause
surface heating (Tr. 42). He further confirmed that the belt
entry was well rock dusted and that the mne floor had been
"freshly drug” (Tr. 45). When asked to explain the Iikelihood of
a roller getting hot, the inspector stated that in the course of
ot her mne inspections, he has found defective rollers and the
belts cutting into the steel belt frames causing friction, but he
conceded that during the inspection on the day he issued the
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violation he did not find any of these potential ignition sources
present (Tr. 47). The inspector offered no testinony with
respect to the source of any electrical arc, and he confirnmed
that he did not, and could not, take the tine to inspect the belt
to determine if there was an ignition source (Tr. 50).

The inspector estinmated the di stance of any accumrul ations to
the edge of the belt that he considered a potential ignition
source to be five feet. Foreman Mdrgan, who acconpanied the
i nspector, estimated the closest distance of any accumul ations to
a potential ignition source to be 50 to 70 feet, and the
i nspector conceded that if there were no accunulations in the
crosscut extending fromthe belt entry to the "recovery chute",
M. Mrgan's estimted di stances would be accurate (Tr. 95-96,
109). | take note of the fact that the disputed order was issued
close to three years ago, and | find nerit in the respondent's
argunments concerning the inconsistency in the inspector's hearing
testi mony, and the absence of critical and specific information
in his notes and sketch, as well as his order, with respect to
the exi stence of any float coal dust in the crosscut that the
i nspector claimed was in close proximty to the belt that the
consi dered an ignition source.

M. Morgan testified credibly that he observed no hot belt
roller, no rubbing of the belt against the support structure, and
no el ectrical equipnent that nmay have been sparking or arcing.

He confirnmed that he observed no ignition sources of any kind
connected with the belt (Tr. 68-69). Petitioner's counse
conceded that none of these conditions were present at the tine
of the inspection (Tr. 83), and the inspector identified no

el ectrical equi prent or conponents, other than the belt, that he
consi dered a source of arcing, sparking, or other ignitions.
Under all of these circumstances, and in the absence of any
credi bl e evidence to establish the exi stence of any ready sources
of ignition, or that the cited accurul ati ons were in close

proximty to any such sources of ignition, | cannot concl ude that
an ignition or fire was reasonably likely to occur. Under the
ci rcunst ances, | cannot conclude that an "S&S" viol ation has been

establ i shed, and the finding of the inspector in this regard IS
VACATED, and the violation IS MODIFIED to refl ect a non-"S&S"
vi ol ati on.

Docket No. WEVA 92-1050
Fact of Violation. Section 104(d)(2) "S&S" Order No. 3718887,
May 11, 1992, 30 C.F.R 0O 75.400.

The respondent adnmitted and conceded that the coa
accurul ations cited by the inspector in the course of his

i nspection did in fact exist at the cited longwall tailgate entry
| ocati ons described by the inspector and that the cited
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accunul ations constituted a violation of the requirements found
in mandatory safety standard 30 C.F.R 0O 75.400 (Tr. 113,

Post hearing Brief, pg. 1). Under the circunstances, | concl ude
and find that the respondent’'s adm ssion, coupled with the

testi nony of the inspector and the respondent's w tness (Mrgan),
establishes the violation, and I T | S AFFI RMED

The Significant and Substantial (S&S) Violation Issue.

In its posthearing brief, the respondent concedes that
because of the proximty of the cited coal accumnulations to the
m ning face, the violation was properly designated a significant
and substantial (S&S) violation. Under the circunstances, the
i nspector’'s "S&S" finding IS AFFI RVED

The Unwarrantable Failure |ssue
Petitioner's Argunents

Citing Secretary of Labor v. Peabody Coal Company, 14 FMSHRC
1258, 1261 (August 1992), the petitioner asserts that the
violation was the result of a high degree of negligence on the
part of the respondent. In support of this conclusion, the
petitioner states that the respondent was aware at the tine of
the violation that the longwall shearer generated float coal dust
and knew that the area should have been cl eaned up or rock dusted
after each production shift, and the fact that the area was
required to be exam ned once a week did not excuse the respondent
fromits obligation to exercise nore care in exam ning the area
for accunul ations nore than once a week.

The petitioner concludes that the respondent's failure to
renove the cited float coal dust accunulations fromthe | ongwal
tailgate entry was the result of its unwarrantable failure to
conply with the requirenents of section 75.400. |In support of
this conclusion, the petitioner asserts that allow ng the
accurul ations to continue to exist constitutes aggravated conduct
because the presence of the accumulations in the tailgate entry
was brought to the respondent's attention on May 4, to May 6, and
had existed for some tinme prior thereto, and had not been cl eaned
up or rendered inert by May 11, 1992, when the inspector
conducted his inspection.

The petitioner argues that the respondent knew that the
tail gate area of the longwall section accurul ated fl oat coal dust
very qui ckly and needed to be dragged each shift. The petitioner
contends that the respondent's examnmi ners had a practice of not
reporting accunul ations in the weekly exam nation reports unless
told to do so, and that one of the exam ners, Charles Underwood,
who dragged the entry the previous Monday, Tuesday, and
Wednesday, May 4, 5, and 6, 1992, knew that the area required
draggi ng each shift. Although the accunul ati ons of float coa



~2283

dust were present on Monday, May 4, and M. Underwood placed his
initials on the crib that day, indicating that he had conducted
an exam nation of the area, the accunul ati ons had not been
reported in the weekly exam nation book. The petitioner states
that the accumnul ati ons were actually noted in the weekly

exam nation book on May 11, 1992, after the inspector issued the
order that day, and after M. Thomas instructed exan ner Ron
Neely to enter the accunul ations in the book.

The petitioner asserts that although M. Thonmas testified as
to the respondent’'s standard operating procedure regarding
renoval of coal dust, he did not actually observe the mners
follow ng the procedures and applying rock dust after each pass
of the shearer during mning operations. Petitioner further
contends that M. Thonmms testified inconsistently as to whether
rock dust is applied during each shift, or periodically
(Tr. 161-162, 167).

The petitioner concludes that given the extent of the fl oat
coal dust, and the fact that it took two hours and eight niners
to renove the accunul ati ons, the conditions had existed for
several weeks. The petitioner also concludes that since the
respondent had been placed on notice that greater efforts were
necessary for conpliance with section 75.400, its failure to
renove the accunul ations was the result of its unwarrantable
failure to conply with the requirenents of the cited nmandatory
st andard.

Respondent's Argunents

The respondent asserts that the inspector cited the
viol ation as an unwarrantable failure violation because he
believed that the entry in question should have been exam ned
nore often than once every seven days, when in fact he knew t hat
the entry was exam ned nmore frequently than that. The respondent
believes that it is apparent fromthe inspector's testinony that
he believed the violation was unwarrantabl e because there were
dust accunul ati ons on coal sloughage along the ribs, outside the
passageway between the cribs, and on the cribbing ties
t hemsel ves, which had not been renoved or covered over, while the
center passageway itself had been "dragged" repeatedly since the
pri or weekly exam nation on May 4. The respondent concl udes that
since this routine-but-not-required housekeepi ng had not resulted
in the conplete removal of all accumrul ations which, in the
i nspector's estimation, would have been noticed by the persons
draggi ng the entry, the inspector decided to charge the
respondent with unwarrantabl e aggravated conduct, even though he
did not identify any of the persons who supposedly had seen the
accurnul ations and failed to correct them

The respondent states further that its nost telling argunent
is the inspector's testinmny that he would not have cited the
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violation as an unwarrantable failure if the weekly exam ner
(Neel ey), had arrived on the scene before the inspector got there
and had taken action with regard to the accumul ations. The
respondent concludes that M. Neeley's arrival a few mnutes
after the inspector apparently made all the difference to the

i nspector between an unwarrantable and an ordinary violation

The respondent suggests that the M ne Act should not be subject
to such capricious enforcenment decisions by MSHA i nspectors, and
that the violation was either unwarrantable or it was not, and
that the arrival time of the exam ner should have nothing to do
with that determ nation.

Former section 75.305, now codified and renunbered as
section 75.364, does not require "nore frequent exam nations", as
the inspector believed, and sinply requires exam nations in those
areas covered by the regulation "at | east every 7 days".

Al t hough the respondent may not be cited for a violation of
section 75.364, for not conducting exam nations nore frequently
than every 7 days, | find nothing to preclude an inspector from
citing it for an accunul ati ons violation pursuant to

section 75. 400, a totally separate standard that requires

cl eanup and renoval of coal accunulations. Further, it would
appear to nme that in light of the Comnr ssion's decision in
Drummond Coal Inc., supra, at 13 FMSHRC 1367-68, reaffirmng its
decision in Eastern Associ ated Coal Corp., 13 FMSHRC 178, 187
(February 1991), actual know edge of a violative condition is not
a necessary element to establish aggravated conduct anounting to
an unwarrantable failure.

In the instant case, the inspector based his order on two
principal factors. He considered the extent and proximty of the
accunul ations to the active longwall, and a conversation that he
had with an exam ner (Underwood) a week before the inspection on
May 11, 1992. According to the inspector, Underwood told him
that he had exami ned the cited area on May 4, 5, and 6, and had
"dragged" it on May 5 and 6, as well as after every shift,
because "it got dirty and needed draggi ng every shift".

Wth regard to the extent of the accunul ations, the
i nspector conceded that it was not unusual for float coal dust to
accunul ate rapidly when the shear is cutting coal at the | ongwal
face, and he indicated that accumul ati ons occur at the | ongwal
tailgate entry which is a return air course. Gven the fact that
the return air course is designed to allow the renoval of coa
dust generated at the longwall during the mining cycle, | do not
find it particularly significant that coal dust will be deposited
and accunul ate as it makes its way down the return. The critica
issue is how fast is an operator reasonably expected to react to
coal dust that has been allowed to accunulate for a protracted
period of tine.
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The inspector confirmed that he reviewed the weekly
exam nation books and found nothing to indicate the presence of

coal accunul ations in the areas that he cited. In his opinion
the cited accunul ati ons had existed for tinme periods ranging from
"several weeks", "a shift or two", "a couple of days", and "two

or three weeks", and his beliefs in this regard was based on his
"experience" and the thickness of coal dust, which ranged from
"an eight of an inch", "mediumthick", to "a thin layer". | find
the inspector's opinions to be speculative and |acking in
probative val ue

| enphasi ze again that the burden of proof in this case is
on the petitioner, and | take note of the fact that the two
exam ners responsible for examining the cited area prior to and
during the inspection on May 11, 1992, (Underwood and Neel ey),
were not called to testify, nor were they deposed. Wth respect
to M. Underwood, the fact that he believed the area needed
draggi ng the week before | nspector Wrkley viewed the area, does
not establish that it needed dragging on May 11, nor does it
establish that dragging or rockdusting is required under the mne
cl eanup plan after every production shift as the inspector
believed. |f the inspector believed this was the case, it was
i ncunbent on himto produce a copy of the cleanup plan to prove
that this was the case. Further, | find it rather strange that
MSHA' S policy prohibits an inspector fromciting an operator for
a violation of its required cleanup plan or programif it fails
to rockdust or drag an area after each shift pursuant to its
approved or required plan.

Wth respect to exam ner Neeley, the inspector confirnmed
that he nmet M. Neeley in the tailgate entry after he had issued
the violation and order, and that M. Neeley was in the process
of conducting the weekly exanm nation of the tailgate entry. The
i nspector confirmed that had he encountered M. Neel ey conducting
the weekly exami nation before he issued the order he may or may
not have issued it depending on "what action M. Neel ey had
taken". Since M. Neeley did not testify, his intentions remain
a nystery. However, one cannot speculate that M. Neeley would
have recogni zed the accunul ati on as | ess than hazardous requiring
no i nedi ate corrective action. |Indeed, the previous exani ner
(Under ground), exam ned the area one day, found nothing that
needed correcting that day, but subsequently found the need to
take corrective action the next two days. This indicates to ne
that the respondent's exam ners are taking care of business as
required, and it is just as probable as not that given tine to
conpl ete his exami nation, exam ner Neeley may have taken
corrective acetoin if he believed the conditions warranted it.

On the facts here presented, and after careful consideration
of all of the evidence and testinony adduced in this case,
cannot conclude that the petitioner has nmade a case that the
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violation was the result of the respondent's aggravated conduct
amounting to an unwarrantable failure to conply with

section 75.400. | short, | find no convincing credible or
probative evidence to establish that the cited accunul ati ons had
existed for any protracted period of time and that the respondent
failed to take any reasonabl e corrective action. Under the
circunstances, the inspector's unwarrantable failure finding IS
VACATED, and the section 104(d)(2) order IS MODIFIED to a
section 104(a) "S&S" citation.

Si ze of Business and Effect of Civil Penalty Assessnent on the
Respondent's Ability to Continue in Business

I conclude and find that the respondent is a | arge m ne
operator and the parties have stipulated that paynent of the
civil penalty assessnents for the violations in question will not
adversely affect the respondent’'s ability to continue in
busi ness.

Hi story of Prior Violations

The petitioner's conmputer print-out for the Blacksville
No. 2 Mne for the period March 20, 1990 through March 19, 1992,
reflects that the respondent paid $229,523, for $1, 055, assessed
viol ations, and that 117 of these were for violations of
section 75.400. | take note of the fact hat the violation in
this case was issued on May 11, 1992, and the petitioner did not
suppl enent its violation history from March 19, 1992 to May 10,
1992. The latest citation of record for violations of
section 75.400, prior to May 11, 1992, was a February 26, 1992,
section 104(a) "S&S" citation, the details which are not of
record.

The petitioner's conmputer print-out of prior violations for
the Arkwright No. 1 Mne for the period Cctober 27, 1988 through
Cctober 26, 1990, reflects civil penalty assessnent paynents of
$120,,371, for 651 assessed violations, and that 71 of these were
for violations of section 75.400. Considering the size of the
respondent’'s mining operations, | cannot conclude that its
overall conpliance record is particularly bad. However, given
the nunber of past violations for coal accunul ations, it would
appear to me that the respondent needs to pay closer attention to
its cleanup practices, and | have considered this in the penalty
assessments that | have nmade for the violations.

Good Faith Conpliance

The parties stipulated that the cited conditions were tinely
abated in good faith by the respondent.
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Gravity

Based on ny "S&S" findings and conclusions, | conclude and
find that the nodified Citation No. 3307787 (VEVA 92-1156), was
a non-serious violation, and that Citation No. 371887
(VWEVA 92-1050) was a serious violation.

Negl i gence

I conclude and find that both of the section 75.400,
violations that | have adjudicated and affirned resulted fromthe
respondent's failure to exercise reasonable care amounting to a
nmoder at el y hi gh degree of negligence.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnment criteria found
in section 110(i) of the Act, | conclude and find that a civi
penal ty assessnent of $500, is reasonable and appropriate the
section 75.400, violation in Docket No. WEVA 92-1156, and that a
penalty assessnment of $1,000, is reasonable and appropriate for
the section 75.400, violation in Docket No. WEVA 92-1050.

ORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED AS FOLLOWS

Docket No. WVEVA 92-1156
1. The respondent IS ORDERED to pay the full amunt of the

proposed civil penalty assessnments for the follow ng
vi ol ati ons that have been settled by the parties:

Citation/ Order No. Dat e 30 C.F.R Section Assessment
3314293 9/ 6/ 93 75.1722(a) $213
3307182 9/ 10/ 90 75.512 $625
3314299 9/ 10/ 90 75.1722(a) $213
3306265 10/ 17/ 90 75. 400 $178
3308049 10/ 11/ 90 75.202(a) $213

2. Section 104(a) "S&S" Citation No. 3314179, August 23,
1990, citing a violation of 30 CF. R 0O 75.403, IS
MODI FI ED to a non-"S&S" citation, and the respondent IS
ORDERED to pay a civil penalty assessment of $115 in
settl ement of the violation.
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Docket

1.

Section 104(a) "S&S" Citation No. 3314297, Septenber 7,
1990, citing a violation of 30 C.F. R 0O 75.1003(a), IS
MODI FI ED to a non-"S&S" citation, and the respondent IS
ORDERED to pay a civil penalty assessment of $128, in
settlenment of the violation.

Section 104(a) "S&S" Citation No. 3113921, Septenber 6,
1990, citing a violation of 30 CF. R 0O 75.514, IS

MODI FI ED to a non-"S&S" citation, and the respondent IS
ORDERED to pay a civil penalty assessnment of $197, in
settl enent of the violation.

Section 104(d)(2) "S&S" Order No. 3307787, QOctober 26,
1990, citing a violation of 30 CF.R 0O 75.400, IS

MODI FI ED to a section 104(a) non-"S&S" citation, and the
respondent IS ORDERED to pay a civil penalty assessnent
of $500, for the violation.

No. WVEVA 92-1050

Section 104(d)(2) "S&S" Order No. 3312960, March 9,
1992, citing a violation of 30 CF.R 0O 75.1700, IS
MODI FIED to a section 104(a) non-"S&S" citation , and
the respondent IS ORDERED to pay a civil penalty
assessment of $550 in settlenent of the violation.

Section 104(d)(2) "S&S" Order No. 371887, May 11, 1992,
citing a violation of 30 CF.R 0O 75.400, IS MODIFIED to
a section 104(a) "S&S" citation, and the respondent IS
ORDERED to pay a civil penalty assessment of $1,000, for
the viol ation.

IT IS FURTHER ORDERED t hat paynment of the aforenentioned

civil
shal |

penal ty assessnents, including the settlenent amounts,
be made to the petitioner (MSHA) within thirty (30) days of

the date of these decisions and Order. Upon receipt of paynent,
these matters are dism ssed.

CGeorge A. Koutras
Adm ni strative Law Judge
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Di stri bution:

Wanda Johnson, Esq., O fice of the Solicitor, U S. Departnent of
Labor, 4015 Wlson Blvd., Rm 516, Arlington, VA 22203
(Certified Mail)

Dani el E. Rogers, Esq. Consolidation Coal Conpany, Consol Plaza,
1800 Washi ngton Road, Pittsburgh, PA 15241-1421 (Certified
Mai | )

/m O



